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Reference Number: CTAS-967

Where county employees, solely at the employee’s option, work occasionally or sporadically for the county in a different capacity from their regular employment, the hours worked in the different jobs are not
combined for the purpose of determining overtime liability. However, two major restrictions apply to this
exception: (1) the additional work may be done only on an occasional or sporadic basis; and (2) the work
must be in a different capacity from the employee’s regular work.[1]
“Occasional or sporadic” means infrequent, irregular, or occurring in scattered instances. However, the
mere fact it is a recurring activity does not necessarily mean it fails to be occasional or sporadic. The
regulations suggest that part-time work that is regularly scheduled is not sufficiently irregular to qualify
for the exception.
“Solely at the employee’s option” means freely and without coercion, implicit or explicit, from the employer. A suggestion that the employee is free to refuse is allowed. Examples of such activities include taking
tickets or providing security for special events, officiating youth sporting events and concession work at
special events.
Under the “different capacity” prong of the test, DOL will rely primarily on whether the two jobs are classified as different occupations under the three-digit classification system established by the U.S. Department of Commerce’s Dictionary of Occupational Titles (DOT). If they are in the same three-digit occupational category, then they will be deemed not to be sufficiently different. If, however, they fall into separate
three-digit occupational classifications, they are likely to be considered sufficiently different to qualify for
the exception. The three-digit classifications tend to be relatively broad (e.g., secretaries, stenographers,
and typists represent a single occupational category) and, consequently, certain jobs, even though clearly different in a practical sense, will not qualify as “different capacity” jobs for purposes of the exception.
Public safety employees taking on any kind of security or safety function within the same local government are never considered to be employed in a “different capacity,” nor are teachers doing coaching or
career counseling. It is not clear, however, that this provision is of any real significance as teachers are
generally exempt from the FLSA under the exemption for professional employees.
[1] See 29 C.F.R. § 553.30.
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